Received Jul 31 2012 02:14pm

~GT:’_3_1/2012 14:13 FAX 2102707205 Fulbright and Jaworski A 002/004

FULBRIGHT
] ki L.LP

s Jaworski L.L.I

Arvorneys at Liew

300 Convent Street, Suite 2100 » San Antonio, Texus T8205-3792

chliewer@finlbrightcom « Direet: 210200 14 - Mo 20 224 3875+ Pacsimife: 240 270 TS

July 31,2012

Bridget C. Bohac

VIA FAX

Chief Clerk
Texas Commission on Environmental Quality .
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Re:  Use Dotermination Application No. 07-11971 Th W
TCEQ Docket No. 2008-0832-MIS-UJ ﬁ -
Borger Encrgy Assoeciates, LT W o
Appeal of Purported Negative Use Determination % =
Dear Ms. Dohac: &3 = -

We represent Borger Enerpy Associates, LP
matter. Our clicat is in receipt of the July 0,
purports 1o issue a neg
application. This July [0, 20

(Rorger). the- applicant in the above-referenced
2012 letter from Chance Goodin in which be
alve use determination on behall of the Executive Directot for Borger's
12 letter was served withaut an accompanying document signed by

the Excounve Direclor,

negalive use determination,
Executive Director’s presumed agent has in

Pursuant_to_30.Tex_Admin_Code_§_17.25(a}2MA). Borper files this appeal of the purported

and it does so withoul waiving its fight to contest whether or not the
facl issued o lawlul negative use determination. The

information required under 30 Tex. Admin, Code § 17.25(b) is as follows:

(1)

provide the name, address, and daytime telephone number of the person who fifey

the appeal:

The undersigned is filing this appeal on beball of Borger. All correspondence for thig appeal
should be sent Lo the following:

TIROGATHA

Hdward Khewer

Fulbright & Jaworski L.1.P.
300 Convent Strect, Suite 2100
San Antonio, Texas 78205-3792
Telephone: (210) 270-7144

Fax: (210) 270-7205

Cmadl: ekliewer@fulbright.com
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) give the name and address ol the eniity to which the use¢ determination was issued,;

Borecr Energy Associates, LD
7001 Boulovard 26, Swite 310
North Richmongd Hills, Texuas 76180

(3)  provide the use determination application number for the application for which the
use determigation was issued;

Use Detcrmination Application 07-11971
(4) request commission consideration of the use determivation; and

This leer is a formal request to the Commission Tor consideration of the purported negative use
determinauion.

(5)  explain the basis for the appeal,

In 2008, Borger applicd for a pollution control use determination lor two heat recovery Sicam
generators (HRSGs) and support systems at its Blackhawk Station, which is a cogencration
lacilily which avoids the use of Uraditional stean boilers. Borger's equipment meets or exceeds
regulations issued by environmental agencies (o control or reduce air pollution. See, e.g.. 30 Tex.
Admin, Code § 117.3010; § 106.512: 40 CFR 60.44 subpart DA & ID3: 40 C.FR. § S0.11.

Specifically, the equipment’s increased thermal efficiency, ns compared 1© a traditional steam
boiler, reduces the fuel needs for the same owiput, while reducing associated air emissions such
Tas nitrogen oxjdes (NOXJ. I addition, The duct burmers—inside-tho RS Gs—as—designeds—may -
further reduce plant air emissions with additional NOx controls, but such air emissions

reductions occur 1u addition 1o the elliciency-bascd reductions,

Tn 2008, the Executive Dircclor granted a 100% posilive use determination {or Borger's HRSGs,

However, 1lutchinson Counly Appraisal District a caled 1o the Commission reparding the
Ve \ Yy App P raing
posilive use determination, and that appea) eventually vesulied in the July 10, 2012 Jeter that
pUrpoTts 1o issue a negative use determination on Borger's application,

In 2008, the Exceutive Director correetly applied the law Lo Borger’s facility. as wall as to many
oser similar facilitics. In 2012, the Executive Dircctor failed to correctly milerpret the
controlling statute and applicable regulations. Among otber things,

o The Gxecutive Dircctor has not lawfully issued a negative use determinarion,
e The Executive Director misunderstands the nature, function, and pollution control benefits of

Borger's TIRSGs. The Exccutive Dircctor has failed 1o offer a reasoned and timely
explanation for finding 0% pollution control and for rejecting Borger's justiliable

74964781
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expectations that its equipment was 100% pellwion control property as properly determined

m 2008,

statutory definition of 100% pollution control and

e The HRSGs at Borper's facility sarisfy the
ations. Alternatively, the HRSGs are entitled 10

otherwise fully comply with applicable regul
a partial use determination,

« The Execulive Director has applied the wrong administrative rules, On January 1, 2008,
Borger was entitled to a 100% positive use determination under Tier 11, Alterpatively, the
appropriate administraiive rules werc those in effect when Borger filed its application. The
2010 rules arc invalid and have no force or effect relative to Borger's application. As applied
10 Baorger, the 2010 rules are unconstitutional because they arce an anconstitutional retroactive
application of Taw and violate hoth due process and cqual protection.

e The Exccutive Director has acted arbitrarily and capriciously, has treated similar property n
contlicting ways despile stalutory and constitutional prohibitions {o the contrary, and has
deprived Borger of duc process and equal protection.

We look forward to briefing this matter in [ull and would greatly appreciate the opportunity 10

address the Commission in person.

Please note that we are providing copies of this notice of appeal to the individuals and entities

identified on the Commission’s mailing Tist from Docket No. 2008-0832-MIS-U.,

Respectfully subnnited,

WM
Edward K)jewer 1) AR O : Y< .
Counsel for Borger Encrgy Associates, LP BLTIAAL - = -~

K /sbe

ce: mailing list from Docket No. 2008-0832-MI15-U

TTHOGITH



. Received _ Jul 31 2012 03:19pm
B7?/31/2012 14:25 2143585184 SLIM LalW FIRM PAGE ©1/81

JULES P. SLIM
Attorney and Counselor
P.0. Box 140307

Irving, Texas 75014-0307

Direct and Voicemail (214) 350-5183

Jjstim@stimleonfirm.com Facsimite (214) 350-5184
July 31,2012

Bridget Bohac, Chief Clerk Via Fax: (512) 239-3311

Texas Commission on Environmental Quality Solo Page, No Cover

Onxice of the Chief Clerk

P.0. Box 13087, MC 105
Austin, Texas 78711-3087
(512) 239-3311 fax

Re.. Docket No. 2011-1935-PST-E
Park Abrams Enterprises, LLC

Dear Ms. Bobac:

Please accept this letter as a denial of the allegations in the ahove-referenced TCEQ
action, and a request for a formal heariog.

As always, thank you for you thoughtful attention to thus matter. Please do not hesitate to
cal]l with any questions or comusents.

1

i
WFINCCLE

}"YOWS, ' -

es P. 5lun

CC:  Philip Goodwin, P.G., Staff Attoraey (Via Fax 5§12-239-3434)
Gamett Arthux, Public Interest Counsel (Via Fax 512-239-6377)
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DaTE:  July 31, 2012 MATTER NUMBER: 13320 08013320
(Borger)
' ECIPIENT(S) Fax No.: PrONE NO,;
Bridget C. Bobac, Chief Clerk 512-239-3311
TCEQ ,

: From:  Edward Kliewer L1 FLoor: 2219
! Prong:  (210) 270-7144

Appeal of Purported Negative use Determination
RE: Borger Encrgy Associates, LP

Fax: (210)270-7205
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CAUTION - CONFIDENTIAL
THE INFORMATION CONTAINED IN THIS FACSIMILE 18 CONFIDENTIAL AND MAY ALSQ CONTAIN PRIVILEGED ATTORNEY-CLIENT INFORMATION OR,
WORK PRODUCT, THE INFORMATION 18 INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OICENTITY TO WHOM [T 1§ ADDRESSED. (8 YOU AKENOT
THE INTENDED RECIPIENT, OR THE EMPLOYELE O AGEN'T {RSEONSIBLE TO DELIVER IT 10 THf: INTENDED RECIPIENT, YOU ARLE HERTBY NOTIEED
THAT ANY USE, DISSEMINATION, DISTIBUTION OR CORYING OF THIS COMMUNICATION 1§ STRICTLY PROHIBITED. 1F YOU DAVE RECIHIVED THE
FAUSIMILE TN CRROR, PLEASE IMMEDIATELY NOTIFY US DY TELEPHONE, AND RETURN THE ORIGINAL MESSAGHE TO US AT TIHE ADDRESS ABOYE YA

THE LLS. FOSTAL STRVICE. THANK yOU,

1IF YOU DO NOT RECEIVE ALL OF THE PAGES, PLEASE CALL
SUSAN CARDENAS AT 210-270-7255 AS SOON AS POSSIBLE.



